Columbia Law School

Scholarship Archive
Faculty Scholarship

Faculty Publications

2019

New Climate Law Will Reshape NY’s Key Sectors
Michael B. Gerrard
Columbia Law School, michael.gerrard@law.columbia.edu

Edward McTiernan
Arnold & Porter

Follow this and additional works at: https://scholarship.law.columbia.edu/faculty_scholarship
Part of the Environmental Law Commons

Recommended Citation
Michael B. Gerrard & Edward McTiernan, New Climate Law Will Reshape NY’s Key Sectors, 262(8) N.Y.L.J.,
JULY 11, 2019 (2019).
Available at: https://scholarship.law.columbia.edu/faculty_scholarship/3029

This Article is brought to you for free and open access by the Faculty Publications at Scholarship Archive. It has
been accepted for inclusion in Faculty Scholarship by an authorized administrator of Scholarship Archive. For more
information, please contact scholarshiparchive@law.columbia.edu.

AND

88
8

SER
V

H
NC

THE BE
ING

1
BA
R SINCE

www. NYLJ.com

Thursday, July 11, 2019

Volume 262—NO. 8

Environmental Law

Expert Analysis

New Climate Law Will Reshape
NY’s Key Sectors

D

eep changes in the way
electricity is generated,
people and goods move
around, and buildings are
erected and renovated in
New York will be required by the
Climate Leadership and Community
Protection Act (CLCPA), which both
houses of the state Legislature have
passed and Governor Andrew Cuomo
has promised to sign.
The new law requires reductions
of total statewide greenhouse gas
emissions below 1990 levels to be
40% in 2030 and 85% in 2050. (As of
2015, the last year for which data are
available, emissions were 8.5% below
1990 levels.) It also sets parameters
by which emissions offsets can be
used to reach net zero emissions
toward an aspirational goal of 100%
reduction by 2050.
The state Department of Environmental Conservation (DEC)
is required to promulgate regulations “to ensure compliance with
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the statewide emission reduction
limits.” These regulations shall “[i]
nclude legally enforceable emissions
limits, performance standards, or
measures or other requirements to

The new law requires reductions
of total statewide greenhouse gas
emissions below 1990 levels to
be 40% in 2030 and 85% in 2050.
control emissions from greenhouse
gas emission sources.” The only
exception is “agricultural emissions
from livestock.” Specifically included
are “internal combustion vehicles
that burn gasoline or diesel fuel and
boilers or furnaces that burn oil or
natural gas.”
Regulated sources are those anthropogenic sources, as determined by
DEC, “whose participation in the program will enable the department to
effectively reduce greenhouse gas

emissions, and that are capable of
being monitored for compliance.”
This may have the effect of excluding some agricultural emissions, for
example.
To achieve “net zero emissions” of
greenhouse gases DEC may establish
an “alternative compliance mechanism” for certain sources covered by
its emissions limits. These are offsets
that will “enhance the conditions of
the ecosystem or geographic area
adversely affected.” Offsets must
“substantially reduce or prevent the
generation or release of pollutants
through source reduction.” They
must “be located in the same county,
and within twenty-five linear miles,
of the source of emissions, to the
extent practicable.” These requirements may be difficult to achieve, and
may limit the availability of offsets,
depending on how DEC writes the
regulations. “Sources in the electricity
generation sector” are not eligible to
use offsets.

Electricity
CLCPA mandates that 70% of electric power demand in 2030 be met by
renewables, and 100 percent be from
“zero emissions” sources in 2040.
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Thus the requirement for 2040, unlike
that for 2030, may include nuclear. In
2018, 32% of New York’s power came
from nuclear power plants. However,
two of them—the Indian Point units
in Westchester County—are scheduled to close in 2020 and 2021. The
remaining four are all on the shores
of Lake Ontario. Their operating
licenses have all been extended, but
they all expire before 2040 except for
Nine Mile Point Unit 2, whose license
expires in 2046. Since there are no
proposals to build new nuclear power
plants in New York, it appears that
nuclear power will make little contribution to New York’s electricity supply in 2040, barring further license
extensions for existing plants or very
rapid development and acceptance
of new nuclear technologies.
Of the remaining sources of power
for New York, 39% comes from fossil
fuel; 23% from hydro; and 6% from
other renewables (mostly wind and
solar). The fossil fuel electricity is
overwhelmingly from natural gas.
(The two remaining coal-fired power
plants in the state are scheduled to
close by 2020.) Since electric generating plants cannot use offsets, it looks
like all the natural gas power plants
in the state will need to close by
2040, unless economical and highly
effective carbon capture and sequestration technology for such plants
develops rapidly. The environmental justice community played a major
role in shaping CLCPA, and has long
complained that natural gas plants
are disproportionately located in or
near low-income and minority communities.

Oil is no longer used for baseload
power generation in New York, but
there are numerous emergency generators that burn gasoline, diesel fuel,
propane, or natural gas. Many of them
have high emissions of conventional
air pollutants as well as greenhouse
gases when in use. Non-fossil biofuels may work in some of them. DEC
will have to decide how to treat these
generators.

Fuel and emission standards for
motor vehicles are under federal
control. The Trump Administration is attempting to relax the
existing standards, but if a different president is elected in 2020,
he or she may well strengthen
them again.
The new law contemplates a massive increase in renewables. It mandates a minimum of 6 gigawatts (GW)
of distributed solar capacity (such
as on rooftops) by 2025 (there is
now 1.5 GW), and 9 GW of offshore
wind capacity by 2035 (there is now
none, though the state is actively
working to build several wind farms
off Long Island). There will be more
onshore wind as well, but CLCPA does
not specify how much. The law further requires 3 GW of energy storage capacity by 2030 (there is now
0.039 GW). The storage does not itself
generate electricity, but it can help
provide power when the sun is not
shining and the wind is not blowing.
To put these numbers in perspective,
a good-sized nuclear power plant produces about 1 GW, day and night.

The ability to expand hydro generation within the state is limited. (It now
mainly comes from massive power
plants at Niagara Falls and on the
Saint Lawrence River; there are also
numerous smaller ones.) However,
HydroQuebec has indicated that it
has ample excess capacity (and could
build more) and would be pleased
to sell it to New York if the necessary transmission lines were built to
carry the power from Canada to the
New York City area, where most of
the demand is located. The CLCPA
has no restrictions on importing zeroemissions power.
The CLCPA also calls for efforts to
increase energy efficiency, leading to
a 185 trillion BTU reduction below
2025 forecasts. (The State Energy Plan
forecasts total state primary energy
use of 3,809 trillion BTU in 2025, compared to 3,715 trillion in 2015.) This is
energy of all kinds. However, despite
efficiency measures, electricity use
is likely to soar as the transport,
residential and commercial sectors
rely more on electricity, as discussed
below. This will add to the pressure to
provide more wind, solar and hydro
power.

Transportation
Though electricity receives much
of the attention, its generation only
accounts for 13% of the greenhouse
gas emissions in the state (17% if net
imports are included). Transportation accounts for 33%; and (not counting their electricity use) residential
is 16% and commercial is 10%.
Drastically reducing transportation emissions will require the
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replacement over time of virtually
all gasoline-and diesel-using passenger cars and SUVs with electric
vehicles. (It is possible that some
will use hydrogen.) Heavy-duty vehicles such as trucks and buses will
also need to move to cleaner fuel
sources; unless battery technology
improves considerably, biogas from
municipal and agricultural waste
may be used increasingly.
Fuel and emission standards
for motor vehicles are under federal control. New York cannot
mandate electric vehicles on its
own. The Trump Administration
is attempting to relax the existing
standards, but if a different president is elected in 2020, he or she
may well strengthen them again.
Meanwhile, an essential role for
the state and city governments
is to establish a robust system of
charging stations.
Efforts are also needed to reduce
vehicle miles traveled. The plan
must include “[l]and-use and transportation planning measures.”
The state law requiring congestion pricing in Manhattan south
of 60th Street (the subject of this
column on May 9, 2019) will also
help that area, both by discouraging driving and by providing new
funding for mass transit.

Buildings
Direct residential and commercial
energy uses add up to 26% of New
York greenhouse gas emissions. Most
of this is from burning natural gas
and oil for space heating and cooling;
water heating; and cooking.

CLCPA calls for a planning process to develop “[m]easures to
achieve reductions in energy use in
existing residential or commercial
buildings, including the beneficial
electrification of water and space
heating in buildings, establishing
appliance efficiency standards,
strengthening building energy
codes, requiring annual building
energy benchmarking, disclosing
energy efficiency in home sales,
and expanding the ability of state
facilities to utilize performance
contracting.”
One mechanism that DEC may
contemplate to achieve the law’s
emissions targets is to require emissions permits for buildings over a
certain size. In April 2019 the New
York City Council adopted a major
law, Local Law 97 of 2019, that sets
limits for 2024 and 2030 on the
amount of greenhouse gas emissions
per square foot for different kinds
of buildings over 25,000 square feet.
Unlike the CLCPA, the New York City
law allows buildings to achieve compliance by purchasing renewable
energy credits, buying a broader
range of offsets, or paying a penalty. The interaction of CLCPA and
the New York City law may become
complicated.
In 2016 Mayor Bill de Blasio issued
a report, “One City Built to Last:
Transforming New York City Buildings for a Low-Carbon Future,” from
a large technical working group,
that laid out pathways for residential and commercial buildings
to cut energy use and emissions.
The report calls for major work on

heating distribution systems and
lighting, deep energy retrofit strategies, sub-metering of non-residential
tenant spaces, workforce training,
and many other actions. A study
by Professor David Hsu of MIT concluded that retrofitting buildings in
the New York area has the potential
to create 126,000 jobs by 2030.

Next Steps
CLCPA establishes a New York
State Climate Action Council of 22
members (12 of them the heads of
state agencies) to devise a “scoping
plan” to achieve the law’s emissions
targets, which will be incorporated
into the state’s energy plan. It will
work with special advisory groups
on environmental justice and on
“just transition.” The draft plan is
due in two years and the final in
three. Four years from enactment,
DEC must issue the regulations,
informed by the scoping plan, to
ensure compliance with the CLCPA’s
emissions targets. Under existing
law, the Public Service Commission
must regulate in a manner that is
consistent with the state’s energy
plan. There will be many public
hearings along the way, and, no
doubt, fierce debates.
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